6 California Criminal Law (3d), Criminal Writs

I. IN GENERAL
A. [81] Nature and Kinds of Extraordinary Writs.
B. Optional and Dual Uses of Writs.
1. [82] Mistaken Choice.
2. [83] Different Writs for Same Purpose.
3. [84] Two Writs for Complete Relief.
C. Principal Uses in Criminal Cases.
1. [85] By Defendant.
2. By Prosecution.
(a) [86] Writ Not Available To Challenge Dismissal.
(b) [87] Act in Excess of Jurisdiction.
(c) [88] Act Not in Excess of Jurisdiction.
3. [89] Mandatory Time for Trial or Hearing.

Il. HABEAS CORPUS
A. In General: Historical Usage.
1. [810] Nature and Purpose.
2. [811] Courts With Original Jurisdiction.
3. [812] Scope of Jurisdiction.
4. [813] Habeas Corpus in Civil Proceedings.
5. [814] Traditional Condition: Actual or Constructive Custody.
6. [815] Federal Practice.
B. Modern Extension: Declaration of Rights.
1. [816] Writ Granted and Rights Declared.
2. [817] Writ Denied but Rights Declared.
3. [818] Advisory Opinion.
4. [819] Habeas Corpus Ad Prosequendum.
C. Policy Limitations on Remedy.
1. [820] Failure To Seek Relief in Lower Court.
2. Failure To Exhaust Other Remedy.
(a) [821] General Rule and Illustrations.
(b) Exceptions.
(1) [822] In General.
(2) [823] Exercise of Discretion.
(3) [824] Unusual Circumstances.
(4) [825] Other Exceptions.
(c) Federal Habeas Corpus.
(1) [826] Need To Exhaust State Remedies.
(1a) [826A] (New) Requirement of Unreasonable Application of Federal Law or
Determination of Facts.
(2) [827] Exception: Cause and Actual Prejudice.
(3) [828] State Conformity to Federal Rule.
(4) [829] Third-Party Application.



(5) [830] Federal Remedy Criticized.
3. Successive Applications.
(a) [831] Prior Application on Same Ground.
(b) [832] Special Rules for Federal Habeas Corpus.
4. [833] Duty To Extradite.
D. Grounds.
1. In General.
(a) [834] Distinction Between "Jurisdictional” and "Procedural” Error.
(b) [835] Illustrations of Procedural Error.
(c) [836] Second Appeal.
(d) [836A] (New) Unsubmitted Evidence of Battered Women's Syndrome.
2. Unlawful Restraint.
(@) [837] Detention Prior to Trial.
(b) Remedy After Conviction.
(1) [838] In General.
(2) [839] Lack of Subject Matter Jurisdiction.
(3) [840] Denial of Fundamental Rights.
(4) Misuse of Evidence.
(aa) [841] Knowing Use of Perjury.
(bb) [842] Improper Admission of Evidence.
(cc) [843] Newly Discovered Evidence.
(dd) [844] Other Examples.
(5) [845] Defects in Judgment or Sentence.
(6) [846] Error in Death Penalty Trial.
3. Lawful Restraint Under Unlawful Conditions.
(a) [847] Detention by Wrong Authority.
(b) [848] Denial of Fundamental Rights.
(c) Excessive Sentence.
(1) [849] In General.
(2) [850] Erroneous Determination of Habitual Criminality.
(d) Refusal To Consider Conditions of Release.
(1) [851] Probation.
(2) [852] Parole.
(e) Orders Affecting Conditions of Release.
(1) [853] Probation.
(2) [854] Parole.
E. Procedure.
1. [855] Overview.
2. Petition for Writ.
(a) [856] In General.
(b) [857] Unlawful Restraint.
(c) [858] Unlawful Conditions of Restraint.
(d) [859] Prior Applications and Delay.
(e) [860] Service of Petition.
() [§60A] (New) Represented Capital Defendant’s Submission of Pro Se Habeas
Corpus Claims.



3. Issuance of Writ in Superior Court.

(a) [861] In General.

(a-1) [861A] (New) Jurisdiction.

(b) [862] Improper Investigation.

(c) [863] Form and Service.

(d) [864] Bail Pending Hearing.

(e) [865] Sanctions for Refusal To Obey.

() [866] Warrant in Lieu of Writ.
4. Issuance of Writ in Appellate Court.

(a) [867] Production of Records.

(b) [868] Free Transcript.

(c) [869] Factual Determination.
5. Production and Return.

(a) [870] Production of Person.

(b) [871] Form of Return.

(c) [872] Failure To File Return.

(d) [872A] (New) Return Filed in Reviewing Court.
6. Hearing.

(@) [873] Nature.

(b) [874] Pleadings.

(c) [875] Failure To Offer Evidence.

(d) [876] Scope of Review: Convicted Prisoner.
7. Decision.

(a) [877] Party Entitled to Discharge.

(b) Party Not Entitled to Discharge.

(1) [878] In General.
(2) [879] Hlustrations.

(c) [879A] (New) Procedure.
8. Appeal.

(a) [880] Discharge or Other Relief After Conviction.

(b) [881] Appeal and Petition for Review.

I11. OTHER WRITS

A. [882] Certiorari.
B. Prohibition.
1. [883] Nature of Writ.
2. Grounds: Lack of or Excess of Jurisdiction.
(a) [884] Jurisdictional Issues.
(b) [885] Nonjurisdictional Issues.
3. Conditions for Issuance.
(a) [886] Objection Raised in Lower Court.
(b) [887] Remedy by Appeal Inadequate.
(c) [888] Distinction: Remedy by Habeas Corpus.
4. Procedure.
(a) [889] In General.
(b) [890] Time To Apply.



(c) [891] Contents of Petition and Return.
C. Mandamus.
1. [892] Nature of Writ.
2. [893] Performance of Mandatory Duty.
3. Setting Aside Invalid Judgment or Order.
(a) [894] In General.
(b) [895] Enforcement of Discovery.
(c) [896] Attack on Prior Conviction.
4. [897] Conditions.
5. [898] Procedure.
D. [899] Coram Vobis in Appellate Court.



